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Court of Appeals of the District of Columbia. 

No. 4265. 

Samuel M. Clayman et al., Appellants, 

vs. 

• Howe Totten. 

« 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 42509. 

Samuel M. Clayman and Harry I. Clayman, Plaintiffs, 

vs. 

Howe Totten, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill for Specific Performance of Lease and Injunction. 

Filed April 24, 1924. 

In the Supreme Court of the District of Columbia. 

Equity. 42509. 

Samuel M. Clayman and Harry I. Clayman, Plaintiffs, 

vs. 

Howe Totten, Defendant. 

The plaintiffs respectfully represent to the court as follows: 

The plaintiffs are citizens of the United States and residents 
of the District of Columbia and bring this suit in their own right. 

1—4265a 
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2. The defendant is a citizen of 
of the District of Columbia and is 


the United States and a resident 
sued in his own right. 


3. On to-wit the 27th day of May A. D., 1919, the defendant, Ilowe 
Totten and John B. Newman entered into a lease, wherein and 
whereby the defendant leased to said John B. Newman premises 
No. TOO Ninth St., N. W., Washington, D. C., for a period of five 
years from June 1, A. D., 1919 and with the further privilege on 
the part of said Newman, the lessee therein, to lease said premises 
for an additional five year period from the defendant, upon the 
terms and conditions set forth in said lease. Thereafter, to-wit, on 
the 12th day of November A. I)., 1920. the said John B. Newman, 
for valuable consideration, made an assignment to the plaintiffs ot 

all his right, title and interest in and to said lease; a copy of 

2 said lease and assigment are tiled herewith, annexed hereto, 
marked plaintiff's exhibit 1 and 2, and prayed to be read as 

a part hereof. 

4. Upon the execution of said assignment, duly consented to by 
the defendant, the plaintiffs entered upon the possession of said 
premises where they have been conducting a tobacco store, and up 
to the present time have strictly complied with all the terms and 
conditions imposed upon them as assignees of said lease. 

5. On, to-wit. the 24th day of March A. D., 1924, the plaintiffs, 
through their attorney, Ivan Heideman, advised the defendant in 
writing of their intention to avail themselves of the privilege given 
them under said lease to extend the same for a further period of 
five years, as provided for in said lease. To this communication 
Mr. Heideman on the 25th day of March, 1924, received from the 
defendant letter advising said attorney that the privilege of extension 
of said lease lapsed by express limitation on the 29th day of February. 
A. D., 1924; carbon copies of said correspondence are filed here¬ 
with, marked plaintiff’s exhibits 3 and 4, and prayed to be read as 
a part hereof. 

6. Thereafter, on, to-wit, the 15th day of April, 1924, a com¬ 
munication was addressed to the defendant bv E. Hilton Jackson, 
attorney, on behalf of the plaintiffs, making inquiry, among other 
things, when he could take up with the defendant the execution of 
another lease covering the “further term of five years” referred to 
in the renewal clause of the aforesaid lease, a copy of which com¬ 
munication is filed herewith, marked plaintiffs’ exhibit 5, annexed 

hereto and prayed to be read as a part hereof. On to-wit. 

3 April 15th and 22nd, A. I)., 1924, the defendant addressed 
communications to the plaintiffs which were received by the 

latter in due course, making inquiry of the plaintiffs, among other 
things, as to whether they wished to continue to do business under 
the new lease at a rental of $000.00 per month and other terms and 
conditions set forth in said letters, copies of which are filed herewith 
marked Plaintiffs’ exhibits 6-A and 6-B, annexed hereto and prayed 
to be read as a part hereof. 

7. Thereafter, to-wit, on the 21st day of April A. D., 1924, the 
plaintiffs executed and tendered to the defendant a five year renewal 
lease in exact accordance with the terms and conditions laid down 
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in the original lease hereinbefore referred to and made a part hereof, 
dated May *27, 1919, together with the sum of $300.00 in cash, 
covering rent for the first month of said lease, to-wit, the month of 
June, 1924, but the defendant, upon said tender, then and there 
refused to execute said lease and then and there refused to accept 
and receive the sum of $300.00 for the rent indicated; a copy of 
said proposed lease executed by the plaintiffs is filed herewith, 
marked plaintiffs’ exhibit 7, annexed hereto and prayed to be read 
as a part hereof. 

8. Plaintiffs are advised by counsel learned in the law and there¬ 
fore aver that the notice actually given the defendant constituted 
a strict and complete compliance with the conditions laid down in 
the aforesaid lease to entitle them to the privileges of such tenancy 
for an additional period of five years, upon the same terms set forth 
in said lease. 

9. Plaintiffs further aver that upon and since hiking 

4 possession of the premises herein upon the assignment from 
John B. Newman on November 12, 1920 as aforesaid, they 

have given diligent and exclusive attention to the conduct of said 
business, as a result of which they have built up a profitable tobacco 
business, have greatly added to the good will thereof and otherwise 
established themselves in profitable business relations with a large 
number of patrons. 

10. Plaintiffs further aver that if the intention of the defendant, 
as expressed in the correspondence herein and otherwise, is con¬ 
summated by the execution of another lease to some other person 
or persons, in that event the business of the plaintiffs would be 
seriously impaired, if not totally destroyed, and they will thereby 
be deprived for a long period of time from an opportunity of making 
a livelihood. Plaintiffs further aver that they have given due 
diligence and zeal to the prosecution and building up of the business 
as aforesaid in the expectation and belief that the renewal lease of 
five years would be entered into, as provided for in the original 
lease herein; that they have substantially complied with the terms 
of said lease affecting and controlling the renewal provisions thereof, 
and do here and now tender themselves ready, willing and able to 
comply with the terms and conditions imposed in said lease for the 
renewal thereof. 

11. Plaintiffs further aver that the defendant has suffered no 
damage such as will be recognized by this honorable court, because 
of the failure on their part to give the defendant earlier notice than 
that hereinbefore recited to avail themselves of the renewal lease; 

and plaintiffs further aver that they will suffer irreparable 

5 damage to their business and good will conducted upon the 
premises, as aforesaid, unless this honorable court intervenes 

to prevent, pending the termination of the issues herein, the defend¬ 
ant from molesting or interfering with the plaintiffs in the conduct 
of said business, by proceedings instituted on the part of the de¬ 
fendant to regain possession of said premises, by the execution of 
a new lease with any other party or parties or otherwise. 
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Wherefore, the premises considered, the plaintiff prays: 

1. That process may issue out of this honorable court against 
the defendant, Howe Totten, commanding him to appear and answer 
the exigencies of this bill. 

2. That a rule forthwith issue out of this honorable court against 
the defendant, Howe Totten, requiring him to appear and show 
cause why a temporary injunction should not issue against him, 
]>ending the hearing of the issues herein, enjoining and restraining 
him from interfering by legal process or otherwise with the tenancy 
of the plaintiffs and their rights as tenants under and by virtue 
of the renwal clause of the original lease herein. 

3. That upon the hearing of the cause upon its merits a permanent 
injunction issue against the defendant, Howe Totten, permanently 
enjoining and restraining him from interfering by legal process or 
otherwise with the possession of the plaintiffs under and by virtue 
of the terms of said lease and under and bv virtue of the terms of 
the renewal lease to which they are entitled on the condition set 
forth in said lease. 

4. That upon the hearing of the issues herein a decree be 

6 entered by this honorable court, ordering and directing the 
defendant, Howe Totten, to execute a lease of the premises 

herein to the plaintiffs for a period of five years from the first day 
of June, A. I).. 1924 for the sum of $3,600.00 per annum, upon the 
terms and conditions provided for in the original lease between said 
defendant, John B. Newman, dated May 27, 1919. 

5. And for such other and further relief as to the court may seem 
proper. SAMUEL M. OLAYMAN. 

HARRY I. CLAYMAN. 

E. HILTON JACKSON. 

Attorney for Petitioners. 

District of Columbia, To wit: 

Samuel M. dayman and Harry T. dayman, having been first 
duly sworn, depose and say that they are the plaintiffs in the afore¬ 
going bill and know the contents thereof and the facts therein stated 
upon their own knowledge are true, and those stated upon informa¬ 
tion and belief they believe to be true. 

SAMUEL. M. CLAYMAN. 

HARRY I. CLAYMAN. 

Subscribed and sworn to before me this 24th day of April, A. D., 
1924. 

[seal.] J. L. KRUPSAW, 

Notary Public, D. C. 

7 Plaintiffs’ Exhibit 1. 

This Lease, made by and between Howe Totten of the State of 
Maryland, party of the first part, and John B. Newman of Wash¬ 
ington, D. C., party of the second part; 
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Witnesseth: That the party of the first part does hereby grant 
and demise to the party of the second part the store now occupied 
by him, Number 700 9th St. N. \\\, Washington, D. C. used as a 
tobacco store for the term of five years commencing on the first day 
of June 1919, for the sum of Thirty-six hundred ($3,600) Dollars 
]>er annum, payable in monthly installments of Three Hundred 
($300) Dollars, in advance, at Washington, I). C., the first payment 
to be made on the first dav of June 1919, and a like sum on the 
first day of each month thereafter, during the full term of this lease. 

And it is further agreed that at the expiration of the term above 
mentioned the said party of the first part agrees to let and lease to 
the said party of the second part the foregoing mentioned premises 
for a further term of five years at the same annual rent and on the 
same conditions under which the said party of the second part is to 
hold said premises under and by virtue of this lease upon three 
months’ written notice of intention to claim said privilege; provided, 
however, that in the event of a bona fide sale of said building bv 
the party of the first part the party of the second part hereby agrees 
to surrender possession of said premises to the party of the first part 
upon written notice from said party of the first part of the 

8 fact of such sale and of his desiring possession of said prem¬ 
ises, possession of said premises to be surrendered by the 

party of the second part within four months after the receipt by 
him of such notice, and provided further that the said party of the 
first part shall pay to the party of the second part before possession 
of said premises shall he delivered to the party of the first part, the 
sum of Three Thousand ($3,000) Dollars. 

And the said party of the second part covenants that he will not 
sublet the said premises without the consent jn writing of said party 
of the first part; that he will not use said premises for any unlawful 
purposes; that he will pay the said rent as above stated, and all 
bills for gas and electric light used on the premises, making the 
necessary deposit at the gas and electric light offices to secure same; 
that he will pay all water rents for said premises during his tenanev 
thereof; that all repairs rendered necessary by the negligence of 
the party of the second part shall be paid for by him, and that he will 
surrender the same at the expiration of his tenancy in good order, 
ordinary wear and tear and damage by the act of God or public 
enemy excepted. 

And it is further agreed, that if any installment of the rent here¬ 
inbefore reserved be not paid at the time agreed upon, although no 
demand shall have been made for the same; or if any of the cove¬ 
nants herein contained be not performed according to their full tenor 
and effect, then it shall be lawful for the said party of the first part 
to terminate this tenancy by a notice in writing of thirty days 

9 to that effect, which notice may be served on the party of 
the second part in person, or by leaving the same on the 

premises; and upon the expiration of the said thirty days, the tenancy 
created by this Lease shall forever cease and determine, and the 
said party of the first part mav re-enter on the said premises and 
repossess the same, and avail himself of the remedies provided by 
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the Code of law regulating proceedings between landlord and tenant, 
without further notice, all other notice in such ease being hereby 
expressly waived. 

It is further covenanted and agreed that in event of the premises 
hereby demised being partially destroyed by fire, the elements or 
other casualty so as to render same untenantable, the rent during 
the time premises shall so remain unfit for occupancy shall cease, 
but shall begin again as soon as said building is rebuilt or repaired, 
which rebuilding or repairing the said lessor agrees to do with 
reasonable speed; if said premises shall, however, be totally destroyed 
by fire, the elements or other casualty, then this lease may at the 
option of the said party of the second part cease and determine, and 
all liability for rent hereunder may in such event cease upon the 
payment of the rent to the date of the fire or other casualty. 

And it is further agreed, that no waiver of one breach of any 
covenant herein shall be construed to be a waiver of the covenant 
itself, or of any subsequent breach thereof. 

In testimony whereof, the said parties have hereunto signed their 
names and affixed their seals, this 27th dav of May, A. I)., 1919. 

HOWE TOTTEN, [seal.] 

J. B. NEWMAN. [seal.] 

Witnesses by 


10 District of Columbia, ss : 

I,-, a Notary Public in and for the District of Columbia, 

do hereby certify that Howe Totten party to a certain Deed of Lease 
bearing date on the — day of May, 1919, and hereto annexed, per¬ 
sonally appeared before me in said District, the said Howe Totten 
being personally well known to me as the person who executed the 
said Deed, and acknowledged the same to be his act and deed. 

Oliven under my hand and seal this — day of May, A. D. 1919. 

— > 

Notary Public. 

Plaintiffs’ Exhibit 2. 

For value received and in consideration of One Dollar I herebv 
assign, transfer and set over to Samuel I. Clayman and Harry I. 
Clayman, all my right, title and interest in the within lease. 

Witness mv hand and seal this 12th day of November, 1920. 

JOHN B' NEWMAN, [seal.] 
1515 L N. W. 


11 Plaintiffs’ Exhibit 3. 

Mr. Howe Totten, March 24, 1924. 

700 Ninth Street N. W., 

Washington, D. C. 

Dear Sir : 

On behalf of Messrs. Samuel M. and Harry I. Clayman, sub¬ 
lessees under a lease of your store at 700 9th Street, N. W., of this 
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city, I desire to state that they desire to avail themselves of the 
privilege given them under said lease to extend the same for a 
further period of five years at the expiration of the present term of 
five years, as therein provided 

1 shall appreciate your acknowledging the receipt of this letter 
and your acceptance of said extension by early mail. 

Very truly vours, 

IVAN HEIDEMAN. 


IH :MJ. 


12 


Plaixtiffs’ Exhibit 4. 


Ilowe Totten, 


Washington, D. C. 


Mr. Ivan Heideman, 
Washington, D. C. 

Dear Sir : 


March 25th, 1925. 


I am today in receipt of vour registered letter dated March 24th, 
1924. 

You are advised that the privilege of extension of the lease under 
which your clients, the Messrs. Clayman, are now occupying the 
store at #700 9th St., N. W. lapsed by express limitation on the 
29th day of February. 1924. 1 suggest that you secure a copy of 

this lease from your clients and note the provisions thereof. 

Yours truly, 

IIOWE TOTTEN, 

700 9th St. N. W. 


Plaixtiffs’ Exhibit 5. 


Mr. Howe Totten, 

700 9th St. N. W., 
Washington, D. C. 


Dear Sir: 


April 15, 1924. 


The lease between you and John B. Newman dated May 27, 1919, 
and thereafter assigned by the latter to Messrs. Clayman and Clay- 
man has been turned over to me for attention. 

13 I have also in my possession the correspondence between 

you and Mr. Heideman, expressing the intention on the part 
of the present tenant to renew the same and your reply thereto. 

While the language of the renewal lease is couched in unusual 
phraseology, yet I am of the opinion that a fair interpretation of 
this language would indicate that they are entitled to the renewal 
and that they have done all that may be properly required to avail 
themselves of the privilege of said renewal, as set forth in the 
original lease. 
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I would be glad to be advised by you when I could take up with 
you, on their behalf, the execution of another lease covering the 
‘‘further term of five years,” as set forth in the original lease. 


Yours very truly, 
EHJ: EF. 


E. HILTON JACKSON. 


Plaintiffs’ Exhibit 6-A. 


Howe Totten, 


Washington, D. C. 


Messrs. Clavman Bros., 

700 9th St. N. W., 
Washington, D. C. 


Gentlemen : 


April 15, 1924. 


In view of the fact that your present lease will expire in about 
six weeks, it is necessary that I should know whether you wish to 
continue to do business at your present stand under a new lease, 
or whether I shall lease the property to another tenant. 

I have had a number of applicants for it, but have so far accepted 
no offer, perferring, according to my usual policy, to make 
14 tenants in possession the preferred applicants if they wish 
to continue. 

My terms will be as follows: A lease for five years, which shall 
be for one year absolute, after which a sale clause shall become 
effective, which clause shall provide that in case of sale of the build¬ 
ing the lease shall become null and void upon a notice of four months 
in advance; tenant to make all repairs to store and cellar of what¬ 
soever nature; to maintain insurance on plate glass windows at his 
own expense upon lapse of present policies; tenant to keep his cellar 
in such condition at all times as required by the police, health, and 
fire regulations of the D. C., and to commit no trespass of any kind 
in any other part of the building not covered by this lease. Rental 
to be $600 per month for the term of five years. 

Please take this under consideration, and let me have your de¬ 
cision at your earliest possible moment. 

Yours trulv, 


HOWE TOTTEN. 
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Plaintiffs’ Exhibit 6-B. 


Howe Totten, 
Washington, D. C. 


dayman Bros., 

Washington, D. C. 

Gentlemen: 


April 22nd, 1924. 


Altho you have known for about seven weeks that your lease on 
store #700 9th St., N. W., will expire in about five weeks, 
15 and altho I wrote you one week ago today, the 15th inst., 
urging you to decide your future course and let me know, 
at the same time stating the terms upon which I will make a new 
lease with you, I have had no word of any kind from you. It is 
necessary for me to protect myself, of course, and unless I have a 
reply of some sort from you by the 25th inst. at noon, I shall assume 
that it is your intention to vacate, and I shall then make arrange¬ 
ment for a lease with some other party. 

I very strongly urge that you conduct this matter thro some 
capable attorney, so that you will feel that your rights have been 
protected. 

Yours truly, 

HOWE TOTTEN. 


Plaintiffs’ Exhibit 7. 

This lease, made by and between Howe Totten of the State of 
Maryland, party of the first part, and Samuel M. dayman and 
Harry I. dayman of Washington, D. C., parties of the second part; 

Witnesseth: That the party of the first part does hereby 
grant and demise to the parties of the second part the store now 
occupied by them, Number 700 9th St., N. W. Washington, D. C., 
used as a tobacco store for the term of five years, commencing on 
the first day of June, 1924, for the sum of Thirty-six Hundred 
($3,600.00) Dollars per annum, payable in monthly install- 
16 ments of Three Hundred ($300) Dollars, in advance, at 
Washington, D. C., the first payment to be made on the 
first day of June, 1924, and a like sum on the first day of each 
month thereafter, during the full term of this lease, provided, how¬ 
ever, that in the event of a bona fide sale of said building by the 
party of the first part the parties of the second part hereby agree to 
surrender possession of said premises to the party of the first part 
upon written notice from said party of the first part of the fact of 
such sale and of his desiring possession of said premises, possession 
of said premises to be surrendered by the parties of the second part 
within four months after the receipt by them of such notice, and 
provided further that the said party of the first part shall pay to the 
parties of the second part before possession of said premises shall be 
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delivered to the party of the first part, the sum of Three Thousand 
($3,000) Dollars. 

And the said parties of the seeond part covenant that they will 
not sublet the said premises without the consent in writing of said 
party of the first part; that they will not use said premises for any 
unlawful purposes; that they will pay the said rent as above stated, 
and all bills for pis and electric light used on the premises, making 
the necessary deposit at the gas and electric light offices to secure 
same; that they will pay all water rents for said premises during 
their tenancy thereof; that all repairs rendered necessary by the 
negligence of the parties of the second part shall be paid for bv 
them, and that they will surrender the same at the expiration of 
their tenanev in good order, ordinary wear and tear and 

17 damage by the act of God or public enemy excepted. 

And it is further agreed, that if any instalment of the rent 
hereinbefore reserved be not paid at the time agreed upon, although 
no demand shall have been made for the same; or if any of the 
covenants herein contained be not performed according to their full 
tenor and effect, then it shall be lawful for the said party of the 
first part to terminate this tenancy by a notice in writing of thirty 
days to that effect, which notice may be served on the parties of the 
second part in person, or by leaving the same on the premises: and 
upon the expiration of the said thirty days, the tenancy created by 
this Lease shall forever cease and determine, and the said party of 
the first part may re-enter on the said premises and repossess the 
same, and avail himself of the remedies provided by the Code of law 
regulating proceedings between landlord and tenant, without further 
notice, all other notice in such case being hereby expressly waived. 

It is further covenanted and agreed that in event of the premises 
hereby demised being partially destroyed by fire, the elements or 
other casu/aty so as to render same untenantable, the rent during the 
time premises shall so remain unfit for occupancy shall cease, but 
shall begin again as soon as said building is rebuilt or repaired, 
which rebuilding or repairing the said lessor agrees to do with 
reasonable speed; if said premises shall, however, be totally de- 
stroved bv fire, the elements or other casualty, then this lease mav 
at the option of the said parties of the second part cease and de¬ 
termine, and all liability for rent hereunder may in such 

18 event cease upon the payment of the rent to the date of the 
fire or other casualty. 

I- 

And it is further agreed, that no waiver of one breach of any 
covenant here in shall be construed to be a waiver of the covenant 
itself, or of any subsequent breach thereof. 

In testimony whereof, the said parties have hereunto signed their 
names and affixed their seals, this 21 st dav of April, A. D.. 1024. 

SAMUEL M. CLAYMAN. [ seal. ] 
HARRY I. CLAYMAN. [seal.] 

Witnessed bv: 

J. L. KRUPSAW. 
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District of Columbia, ss: 

I, J. L. Krupsaw, a Notary Public in and for the District of Co¬ 
lumbia, do hereby certify that Samuel M. dayman and Harry I. 
Clayman, parties to a certain Deed of Lease, bearing date on the 
21st day of April, 1924, and hereto annexed, personally appeared 
before me in said District, the said Samuel M. Clayman and Harry 
I. Clayman being personally well known to me as the persons who 
executed the said Deed, and acknowledged the same to be their 
act and deed. 

Given under my hand and seal this 21st day of April, A. D. 1924. 
[seal.] ‘ J. L. KRUPSAW, 

Notary Public. 

19 Rule to Show Cause. 


Filed April 24, 1924. 

5|t j)e 3)c 5|c Jfc 


* * 


Upon consideration of the petition of the plaintiffs, and the ex¬ 
hibits thereto annexed, it is, by the Court, this 24th day of April, 
A. D., 1924, ordered that the defendant, Howe Totten, appear herein 
on the 2nd day of May, 1924, at Ten, A. M., and show cause, if any 
he has, why a preliminary injunction should not be granted, as 
prayed for in the petition filed herein. 

By the Court: 

JENNINGS BAILEY, 

Justice. 


Marshal's Return. 


Served a copy of the within Rule on Howe Totten personally: 
4/25/24. 

E. C. SNYDER, 

U. S. Marshal. 

F. 

Filed May 2, 1924. 


Answer to Rule to Show Cause. 


Filed May 23, 1924. 

!|c j|e 5|t s|c j)t j|( 4c 

Comes now Howe Totten, the above named defendant, and for 
answer to the rule to show cause issued against him herein on the 
24th. day of April, 1924, says: 

He admits that he is the owner of premises known as num- 
20 ber 700 Ninth Street, northwest, in the city of Washington, 
in said District, and that the plaintiffs herein are the tenants 
of a part of the ground floor of said premises, and that they are in 
possession thereof under and by virtue of a lease assigned to them, 
with the consent of defendant, by one John B. Newman, to whom 
defendant executed and delivered a lease for the term of five years 
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beginning the 1st (lav of June, 1010. which said lease provides that 
the same might have been renewed for a further and similar term 
of five years from the 1st day of June, 1024, upon three months 
written notice of an intention on the part of plaintiffs to claim that 
privilege, but defendant avers that plaintiffs failed and neglected to 
avail themselves of such privilege, and failed and neglected to com¬ 
municate with defendant in any way upon the subject of the re¬ 
tention by them of said premises until the 25th day of March, 1024, 
on which date defendant received a letter from plaintiffs informing 
him of their desire to renew said lease, whereupon defendant im¬ 
mediately wrote to plaintiffs informing them that the time had ex¬ 
pired within which they might have availed themselves of the 
privilege of renewal conferred by said lease. 

Further answering said rule to show cause, defendant says that 
thereafter, and heretofore, to wit, on the 15th day of April, 1024. 
he offered to lease said premises 1o plaintiffs for the period of five 
years from the 1st day of June, 1024, at and for the sum of $(>()() 
per month, which said offer was not accepted by plaintiffs. 

Further answering said rule to show cause, defendant says that 
the rental value of the premises occupied by plaintiffs has 
21 doubled since the said 1st day of June, 1010, and that he 
has received several otters to rent said premises. 

And having fully answered defendant prays that the rule to show 
cause issued herein against him be discharged, and that the bill 
upon which said rule was issued be dismissed. 

HOWE TOTTEN. 

ANDREW Y. BRADLEY, 

Attorney for Defendant . 


District of Columbia, ss: 

I, Howe Totten, do solemnly swear that I have read the foregoing 
answer by me subscribed; that the matters and things stated therein 
on my own knowledge are true, and those stated on information 
and belief 1 believe to be true. 

HOWE TOTTEN. 


Subscribed and sworn to before me this 2nd dav of Mav, 1024. 

MORGAN H. BEACH, 

Clerk, 

ByALF G. BUHRMAN, 

Ass/. Clk. 

22 Motion to Dismiss Bill. 


Filed Mav 23, 1924. 

%> 

* * * * * * * 

Comes now the defendant, by Andrew Y. Bradley, his attorney, 
and moves the court to dismiss the bill filed herein, upon the ground 
that the averments contained therein do not state a cause of action. 

ANDREW Y. BRADLEY, 

Attorney for Defendant. 
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Memorandum Opinion. 

Filed June 2, 1924. 

s|e s|c s(t s|e s|e * s)e 

In this case, the bill of complaint alleges, that, on May 27, 1919, 
defendant entered into a certain written agreement of lease, with one 
John B. Newman, of premises 700 Ninth Street, N. W., this city, 
for the term of five years, beginning June 1, 1919, at a certain stipu¬ 
lated rental; that the lease contained an option or privilege of re¬ 
newal for a further and like period and upon the same rental, terms, 
and conditions “upon three months written notice of intention to 
claim said privilege;” that, thereafter, November 12, 1920, the said 
Newman assigned the lease to plaintiffs, defendant censenting 
thereto; that on March 24, 1924, plaintiffs, in writing, advised de¬ 
fendant of their intention to avail themselves of the privilege of 
renewal, but that defendant refused and still refuses so to do, upon 
the stated ground that the privilege of renewal expired by limita¬ 
tion, without the exercise thereof, on February 29, 1924; 

23 and, accordingly, relief is asked by way of specific per¬ 
formance. 

The plaintiff contends that the renewal privilege contained in the 
lease “upon three months’ written notice of intention to claim said 
privilege” is fulfilled by a written notice given on or before the last 
day of the term of the original lease; whereas, defendant contends 
to the contrarv, and insists that the written notice of intention to 
exercise the privilege of renewal must be given at least three months 
prior to the expiration of the term. 

The ordinary rule in cases such as the present would seem to be 
that, where a lessee is entitled to a renewal of his lease, he must give 
notice promptly before the expiration of his first term, or according 
to the terms of the agreement in that regard. (Electric Co. v. Gas 
Co., 83 N. J. L. 531.) 

No reason is apparent or suggested why the parties were not at 
liberty to enter into an express agreement concerning the right of 
exercise of the renewal privilege, and the time within which it 
should be exercised, if at all; nor is any reason suggested why the 
limitation of the right and privilege should not be treated as bind¬ 
ing upon both parties. 

To hold that the three months’ written notice, as stipulated in the 
lease is gratified by a written notice at any time not later than the 
last day of the leased term is to strike out as of no effect the solemn 
agreement that the landlord should have that period of notice of 
intention to exercise the privilege. 

No equity is suggested in the bill other than the mere fact that 
the tenant failed to give timely notice of an intention to ex- 

24 ercise the privilege, and there is no suggestion that his failure 
in that regard was due to any act of the landlord, or that the 

latter, in any way, waived the condition; on the contrary, the latter, 
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when the belated written notice was sent him, immediately advised 
the plaintiff that the privilege had expired by limitation. 

Accordingly, the rule to show cause is discharged, and the motion 
to dismiss is granted. 

A. A. HOEHLING, 

Justice. 

June 2, 1924. 

Order Discharging Rule and Dismissing Petition. 

Filed June 3, 1924. 

******* 

This cause coming on to be heard upon the rule to show cause, 
the bill upon which said rule was issued, the answer of the defend¬ 
ant to said rule, and the motion of the defendant to dismiss said 
bill, and the same having been duly submitted to and considered 
by the Court after argument in open court by counsel for the re¬ 
spective parties and after the submission by counsel of briefs, it is 
this 3rd day of June, 1924, 

Adjudged, ordered, and decreed, that the rule to show cause issued 
herein be, and the same is, hereby, discharged, and that the bill tiled 
herein be, and the same is, hereby, dismissed. 

Bv the Court: 

A. A. HOEHLING, 

Justice. 

25 From the foregoing decree the plaintiffs note an appeal in 

open court and the supersedeas bond on appeal is hereby 
fixed at ($3,000) Three Thousand Dollars. 

Bv the Court: 

A. A. HOEHLING, 

Justice. 


Memorandum. 

June 10, 1924.—Supersedeas undertaking ($3,000) approved and 
filed. 


Assignments of Error. 

Filed June 12, 1924. 

******* 

1. The Court erred in discharging the rule issued herein. 

2. The Court erred in dismissing the plaintiffs’ bill of complaint. 

3. The Court erred in not issuing a restraining order, pendente 
lite, as prayed for in the bill of complaint. 

4. The Court erred in holding that the bill of complaint was 
without sufficient equity to grant the prayers therein. 
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5. The Court erred in holding that the notice given by the plain¬ 
tiffs, for the renewal of the lease herein, was insufficient to entitle 
the plaintiffs to a five-vear renewal lease of the premises. 

E. HILTON JACKSON, 

Attorney for Plaintiffs. 

20 Designation of Record for Court of Appeals. 

Filed June 12, 1924. 

* * * * He * * 

The Court will include the following in the transcript of the 
record for the Court of Appeals: 

1. Bill of complaint. 

2. Rule issued thereon. 

3. Return to rule. 

4. Motion to dismiss bill. 

3. Memorandum of the Court. 

0. Decree discharging rule and dismissing bill. 

7. Notation of filing supersedeas bond. 

8. Assignment of error. 

9. This designation. 

E. HILTON JACKSON, 

Attorney for Plaintiffs 

27 Supreme Court of the District of Columbia. 

Exited States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 26, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 42,309 in Equity, wherein 
Samuel M. dayman et al are Plaintiffs and Howe Totten is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th day of October, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

EW. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4265. Samuel M. Clavman et al., appellants, vs. Howe Totten. 
Court of Appeals, District of Columbia. Filed Dec. 23, 1924. 
Henry W. Hodges, Clerk. 


(5212) 


